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POVERTY AND FUNDAMENTAL RIGHTS:
THE JUSTIFICATION AND ENFORCEMENT OF
SOCIO-ECONOMIC RIGHTS
BY DAVID BILCHITZ1
Gregory Steint
The international community first codified socio-economic rights in
the International Covenant on Economic, Social, and Cultural rights
(ICESCR). In the midst of the ideological battle between socialism and
democracy, Soviet States pushed for the ICESCR to support their socialist
values as a contrast to the International Covenant on Civil and Political
Rights, which supported Western, democratic values. 2 Socio-economic
rights, although once closely associated with socialism, have gained wider
acceptance as a poverty-alleviation tool. Capitalist countries have codified
socio-economic rights in their constitutions, guaranteeing citizens basic requirements, such as the right to food or housing. Skepticism remains, however, that socio-economic rights are equally important to societies as civil
and political rights, as opposed to merely aspirational goals.' In his book,
Professor Bilchitz attempts to justify the existence of socio-economic rights
as justiciable rights, explaining how judicial enforcement could force governments to reallocate their resources to people who live in poverty.
Professor Bilchitz, in chapters one through three, provides a justification for socio-economic rights in society. One of society's primary goals,
he argues, should be to ensure "that its members are provided with the enabling conditions in which to live lives of value to them." 4 There are two
elements necessary to attaining a life of value: 1) the ability to have experiences; and 2) the ability to live a life with purpose. 5 People cannot fulfill
these thresholds when they are unable to nourish or protect themselves. 6
Thus, it is the government's obligation to provide their citizens with neces-
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sities they cannot afford, ensuring that everyone has an equal opportunity to
live a valuable life.
Mitigating factors may justify a government's failure to provide basic necessities to citizens in need. Government obligations only become
unconditional if "further relevant considerations do not modify [their] practical requirements."' 7 For example, South Africa's Constitution requires the
State to provide all of its citizens with access to property, housing, health
care, and water, subject to "its available resources."' 8 In other words, if
South Africa does not have the resources to meet any of these obligations, it
is justified in not providing them. Professor Bilchitz recognizes a number
of such justifications including, inter alia, the scarcity of the resource, the
urgency of the people in need, and the level of sacrifice required by society. 9 Under his analysis, however, wealthy countries, which have ample
resources to feed, clothe, and house all of their citizens, will rarely be able
to justify such inaction. 10
The judiciary is the most effective branch, in Professor Bilchitz's
opinion, for enforcing these obligations and deciding whether governments
have justifiably failed to provide them. Courts are not subject to the same
time constraints and political pressures as the legislature." Moreover,
judges, who are normally lawyers, probably have greater expertise in applying the law than members of the legislature, who may be lawyers or members of any other profession.' 2 Furthermore, judges are not beholden to
constituents; they can consider the impact of project on individual citizens
who are not in the majority, a rare luxury for politicians.' 3 For these reasons, Professor Bilchitz contends, the judiciary should "scrutinize legislative or executive acts for their conformity with a bill of fundamental rights,
and then to rule that such acts are invalid if they do not so conform."' 4 But,
although the judiciary's decisions would have budgetary implications, the
judicial branch would not actually plan or rearrange the budgets; that would
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remain the province of the legislature. 15 The judiciary, however, would
review budgetary implications when determining whether a right is

conditional. 16
South Africa's Constitutional Court illustrates the enforcement of
socio-economic rights through the judiciary. The Court has decided cases
relating to South Africa's obligation to provide housing 17 and health care' 8.
In chapter five, Professor Bilchitz criticizes the Court for applying a "reasonable" analysis - a more lenient standard to those cases19; instead, in
chapter six, he contends it should have applied the "minimum core" approach,20 a more stringent standard adopted by the U.N. Committee on Economic, Social, and Cultural Rights in its General Comment No. 3.21 The
Court's reasonable analysis fails to give content to socio-economic rights,
permitting South Africa to avoid fulfilling its Constitutional obligations.
On the other hand, the minimum core approach would require South Africa
to "devote all its attention initially to ensuring that the minimum core of
each individual is realized, and only then could it turn to matters beyond the
minimum core." 22 If all countries adopted this approach to socio-economic
rights, Professor Bilchitz believes "the vision of a world without absolute
23
poverty" could become a reality.
The primary weakness in Professor Bilchitz's book is that it ignores
the economic implications of his suggestions. Although socio-economic
rights are originally based on socialist principles, Professor Bilchitz never
addresses the economic implications of a socialist state. For example, if a
government has insufficient resources to meet its minimum core obligations, he advocates for "limited property rights," arguing that a government
can use expropriation to acquire sufficient resources to fulfill its socio-ecoId. at 129-31.
Id. at 130.
17
Government of the Republic of South Africa v. Grootboom, 2000 (1) SA 46
(CC) (S. Afr.).
'8 Minister of Health v.Treatment Action Campaign, 2002 (10) BCLR 1033 (CC)
(S. Afr.); Soobramoney v. Minister of Health, 1998 (1) SA 765 (CC) (S. Afr.).
19 Bilchitz, supra note 3 at 135-77.
20 Id. at 178-235.
21
United Nations Committee on Economic, Social, and Cultural Rights, General
Comment 3: The Nature of States Parties Obligations (1990), available at http://
www.unhchr.ch/tbs/doc.nsf/(symbol)/CESCR+General+comment+3.En?OpenDocument (last visited May 1, 2008).
22 Bilchitz, supra note 3 at 209.
23 Id. at 261.
15
16

258

BUFFALO HUMAN RIGHTS LAW REVIEW Vol. 14

nomic obligations. 24 Such a suggestion is reminiscent of the socialism Soviet states advocated for at the adoption of the ICESCR, yet he does not
examine the economic impact socialist values have had on those countries.
Nonetheless, Professor Bilchitz thoroughly analyzes the philosophical underpinnings for socio-economic rights as justiciable rights, insightfully illustrating his points with relevant examples from South Africa.
24
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